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IN THE 


United States Court of Appeals 

for the District of Columbia 


April Term, 1943. 


No. 8380. 


ANTON T. CONTELLA, 6405 3rd Street, N. W. 
Washington, D. C., Petitioner 
vs. 

PAUL G. CLAYTON, 4113 Jenifer St. N. W. 
Washington, D. C. 

H. NATHANIEL BLAUSTEIN, 3223 Adams Mill Road, 
Washington, D. C., Respondents 


BRIEF FOR RESPONDENTS. 


Counter Statement of the Case. 

The Complaint filed by the respondents (plaintiffs) in the 
court below sets out in substance that they delivered to the 
petitioner (defendant) certain notes, mortgages and con¬ 
tracts of sale (hereinafter referred to as securities) aggre¬ 
gating $14,804.93 for collection only for their account. 

These securities were issued by the respective issuers as 
evidences of their indebtedness arising from the sale of 


2 


parcels of ground at Arundel on the Bay, Anne Arundel 
County, Maryland, and were secured by such land. These 
securities provided for the payment of monthly install¬ 
ments running for as long as seven and eight years. Some 
of these securities were paid in full, on others no payments 
have been made, while on others, balances still remain un¬ 
paid. 

The respondents are seeking an accounting of the amounts 
collected by the petitioner on said securities and the amount 
of the balances due thereon; the appointment of a receiver 
to take possession of all securities on which balances remain 
unpaid and to collect such balances from the respective mak¬ 
ers thereof, all resident in the District of Columbia, or take 
steps for their repossession, by foreclosure, or otherwise, of 
the land securing such indebtedness. 

Statement of Points. 

1. The action is one in rem. 

2. Process and service of process is in accordance with 
the provisions of the D. C. Code (1940), Title #13, 
Section 108 (appellant’s Brief, pp. 3 & 4). 

3. The statement in the Complaint and in the affidavit 
of one of respondents (plaintiffs) that he believed 
the petitioner (defendant) to be a resident of the 
District of Columbia at the time of the filing of the 
Complaint does not establish the fact that he is a 
resident thereof. 

Summary of Argument. 

The cause of action is clearly one in ram and comes with¬ 
in the provisions enumerated in Title #13, Section 108, 
D. C. Code (1940) (appellant’s Brief, pp. 3 & 4), 
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The respondents are in fact trustees and are seeking the 
recovery of property delivered to the petitioner for collec¬ 
tion only for their account, and for an accounting. The 
property and funds coming into the hands of the petitioner 
are held by him in trust for respondents. The petitioner 
(defendant) is acting in a fiduciary capacity only. 

Argument 

This action is one in rem and not in personam. The re¬ 
spondents are seeking the recovery of certain securities 
delivered to the petitioner (defendant) for the sole purpose 
of collecting installment payments thereon. The secur¬ 
ities on which there are balances still remaining due are the 
property of the respondents and are held by the petitioner 
in trust for their use. Likewise, the funds collected upon 
said securities are trust funds in the hands of the petition¬ 
er for the use of the respondents, and should be “ear¬ 
marked^ as trust funds. The petitioner was merely acting 
as a collector and solely in a fiduciary capacity. 

It clearly appears, therefore, from the facts set forth in 
the respondents’ (plaintiffs’) Complaint (appellant’s Brief 
—Appendix pp. 1-4) that this action is one in rem . 
The argument of counsel for the petitioner that “The al¬ 
legations (of respondents) about their being trustees is ob¬ 
viously one to avoid the effect of the Statute of Limitations, 
since the action accrued in 1935.” is evasive and frivolous. 
The allegations in the respondents’ Complaint clearly shows 
a trust relationship, not only between the respondents and 
their cestui que trust, but also between the petitioner (de¬ 
fendant) and the respondents (plaintiffs). While the se¬ 
curities were delivered to the petitioner (defendant) in 
1935 many did not mature for seven and eight years there¬ 
after. 
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With respect to the provisions of Title 13, Section 108, D. 
C. Code, (1940) (appellant’s Brief, p. 4) providing: “Per¬ 
sonal service of process may be made by any person not a 
party to or otherwise interested in the subject matter in 
controversy on a non-resident defendant out of the Dis¬ 
trict of Columbia which service shall have the same effect 
and no other as an order of publication duly executed.”, 
and quoting further from said section, “ # * # and in actions 
at law and in equity which have for their immediate object 
the enforcement or establishment of any lawful right, claim 
or demand to or against any real or personal property, 
within the jurisdiction of the Court.” 

The marshal’s return showed that five attempts to serve 
the petitioner (defendant) at his last known address in the 
District of Columbia were made, with the notation that he 
is “not to be found,” and that he “works in Virginia, never 
home.” The affidavit filed by the Sheriff who had person¬ 
ally served the petitioner (defendant), at Blackstone, Vir¬ 
ginia, averred that he (petitioner) was a non-resident of 
the District of Columbia. 

One of respondents (plaintiffs) filed an affidavit with a 
motion for the appointment of a receiver in the court below 
wherein he averred that “he learned that the petitioner 
(defendant) had for several months prior become engaged 
in operating a small hotel at Blackstone, Virginia, and was 
spending all his time there.” The petitioner is still en¬ 
gaged in business at Blackstone, Virginia, and it is believed 
he is now, and for many months past, has been residing 
there. 

It is respectfully submitted that from the facts as herein 
shown, and from the argument of counsel before the trial 
justice in the court below, upon the petitioner’s (defend¬ 
ant’s) motion to quash, his finding could only have been 
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upon the fact that petitioner (defendant) was non-resident 
of the District of Columbia, that the action is one in rem 
and that process and service of process were in accordance 
with the provisions of the aforementioned Section of the 
D. C. Code. The trial justice denied the petitioner’s (de¬ 
fendant’s) motion to quash service. It may be observed 
that the trial justice, upon the basis of the allegations in the 
aforementioned Complaint of respondents, had within his 
discretion, the appointment of a receiver “ex parte.” 

If this action is one in rem, and it is inconceivable that 
there can be any other interpretation, service and process 
of service were properly made in accordance with the pro¬ 
visions of the aforementioned section of the D. C. Code 
(1940). 

Conclusion. 

It seems clear that the action of the Court below in deny¬ 
ing petitioner’s (defendant’s) motion to quash the process 
and service of process upon the defendant in this action in 
rem was proper, and it is, therefore, respectfully submitted 
that the action of the lower court be affirmed. 

Respectfully submitted, 

ROBERT H. McNEILL, 

1627 K Street, N. W., 
Washington, D. C., 

Attorney for Respondents. 





